Re: Small Claims Proceeding for Patent Enforcement

Modria.com (Modular Online Dispute Resolution Implementation Assistance) submits this comment in order to propose an alternative to the current legal approach that we believe could better accommodate small patent enforcement claims.
Comments on Small Claims for Patent Enforcement
Modria would like to take this opportunity to offer our perspective on the inherent challenges within current legal frameworks for resolving small patent claims, and to suggest an alternative we believe would better accommodate the needs of many intellectual property rights owners: online dispute resolution, or ODR.

I. Challenges of the Current Legal System
“Whether we have too many cases or too few, or even, miraculously, precisely the right number, there can be little doubt that the system is not working very well. Too many cases take too much time to be resolved and impose too much cost upon litigants and taxpayers alike.” – Jon Newman


The aspiration is for our legal system to provide equal access to justice for all disputes.  In practice, the delay and expense of litigation make the courts inaccessible to many IP owners wishing to enforce their rights. Litigation is time-consuming and expensive, and for many small business owners, it is an unaffordable and unrealistic option to pursue. 
The recent surge of criminal cases has overwhelmed the nation’s already overburdened federal courts. And because criminal cases must be heard before civil cases, the civil justice system has encountered growing delays and costs.  The architecture of the system – extensive discovery, numerous pre-trial motions and unexpected delays – induces parties to abandon or settle claims.  Almost 98% of cases filed never make it to trial.
According to The Report of the Administrative Office of the U.S. Courts from July 1, 2007 to June 30, 2008, over 170,000 civil cases were filed in U.S. District Courts - only about 2 percent of those cases were tried in court. In heavily congested cities, like Washington D.C., the median wait interval from filing to disposition was 36 months. The median average time was approximately 2 years.  In San Francisco, with recent budget cuts, the fear is that delays may soon extend as long as five years.
In October of last year The Wall Street Journal reported that Mike McCuskey, the chief federal jurist for the central district of Illinois, delayed a 2008 lawsuit to address a growing criminal docket. The litigants chose to accept an $85,000 settlement rather than wait for another trial. The same article reported that in 1997, 55 civil cases were pending more than three years in Judge McCuskey’s district. In 2010, there were 1,200 cases pending more than three years. 
The Expense of Litigation
“There is far too much law for those who can afford it and far too little for those who cannot.” –Derek Bok, President of Harvard 

Some research indicates
 that the median cost for litigating an IP lawsuit with less than $1 million at risk was $350,000.  Assuming that claims with small economic values are rarely pursued, one may argue that the figure does not accurately reflect the expense associated with pursuing small IP claims. However, the process to prosecute claims is the same regardless of the claim’s monetary value. Therefore, a case with $2,500 at risk may cost as much to prosecute as $50,000 claim.  
Litigants are faced with an economic balancing test – the potential award versus the potential cost. The complexity of federal procedural rules and substantive law makes proceeding pro se nearly impossible. The cost of increasingly specialized attorneys, coupled with expensive expert witnesses, court fees, jury consultants and traveling expenses quickly tips the scale in favor of potential cost.  
While our individualistic society may cultivate and protect the assertion of legal rights, it distributes them according to the ability to pay.  In the current system, this means that many IP owners with meritorious claims decide to forgo their day in court when faced with the expense of a federal suit.
III. Online Dispute Resolution as an Alternative to Litigation

“Discourage litigation.  . . .  Point out to them [your neighbor] how the nominal winner is often a real loser – in fees, expenses, in waste of time.” – Abraham Lincoln


Dispute resolution (or ADR) approaches existed long before the law was established or courts were organized. Today ADR is an integral part of the U.S. legal framework. The Uniform Mediation Act (or similar legislation) has passed in a majority of states, and Congress has long supported pro-arbitration policies as demonstrated by the passage of the Federal Arbitration Act in 1925.  The U.S. Supreme Court, adopting Congress’ view, consistently upholds pro-arbitration decisions – most recently in AT&T Mobility LLC v. Concepcion.


The flexibility of ADR allows parties to design a situation-specific process. This is particularly advantageous when conceptualizing an alternative to the rigidity of the current legal system. By convening an expert panel to hear small claims and requiring mandatory participation under a jurisdictional limit, the advantages of the current system can be preserved while the disadvantages are addressed.

Online Dispute Resolution (ODR) is the use of technology to improve the efficiency and access to ADR.  ODR combines alternative dispute resolution (ADR) and information technology (IT) to create a new system of resolving disputes that is more efficient, more cost effective, and much more flexible than litigation.
 

Before 1999 ODR was primarily limited to the use of IT to assist in traditional ADR proceedings.
 Today, ODR has been embraced by businesses and governments worldwide as an effective way to resolve disputes: eBay and PayPal resolve 60 million disputes a year using ODR; The United Nations Commission on International Trade Law (UNCITRAL) has a permanent Working Group focused on ODR, and; the EU recently passed rules creating a region-wide, cross-border ODR system, which will be fully implemented in every EU member state by 2015. 
 
ODR resolves disputes quickly and fairly, while reducing costs. Disputes utilizing ODR can be resolved in days or months as opposed to years. The Wall Street Journal recently reported on a GE pilot program using ODR to control costs.
 The company's system uses software to enable rapid resolution of low dollar value monetary disputes.  This ODR system enabled GE to resolve 15 disputes in three months.  

Creating a centralized ADR process to address the challenges faced by the current legal system raises certain logistical questions. How would the procedure work? Where would the panel be located? Would parties be required to appear before the panel? ODR helps to address these concerns. The following is an example of how an ODR platform might facilitate the resolution of a patent claim:
1. IP owners would visit the ODR platform and file an e-complaint. Upon the showing of a prima facia case the other party would be notified and have a reasonable time to respond.
2. Both sides would be afforded the opportunity to fully explain their perspectives through online testimony. They would upload relevant documents (images, videos, etc.), in support of their positions.
3. An online panel would convene online and carefully evaluate the facts submitted. Once deliberation is complete, the panel would render a fair and binding decision.
Preserving Advantages of the Current System - Using an ODR platform would preserve the advantages of the current system while addressing the disadvantages. ODR would provide IP owners direct access to experts, and resolutions would be much quicker and less costly than in the court system. Many of the fees associated with litigation, like attorney’s fees, would be eliminated by using ODR. The expense would include a nominal filing fee that could fund all operations of the system. 
ODR eliminates the need for complex procedural rules, making it possible for an individual to proceed without an attorney. Intuitive web-based software can walk participants through each step of the process. ODR also facilitates direct and immediate communication with neutral decision makers, allowing the neutrals to take a more active role than a judge. 

Many IP owners are sole proprietors and time spent working on litigation is time spent away from creating and marketing their work, which is often their sole source of income. The delays, expenses and frustrations are rarely worth the fight. ODR, however, promotes participation in the justice system through a user-friendly platform. When using ODR, location and time become irrelevant. A complaint can be filed and defended from anywhere in the world. 24-hour access to the system allows users to track the pending case at their leisure. 

ODR and the Government – The government has a large client base that pays its operational costs through taxes. Thus, it has an incentive to resolve patent disputes efficiently. The government’s interest in dispute resolution was codified by the Administrative Dispute Resolution Act of 1996. The act requires federal agencies to explore ADR as a means of dispute resolution. Moreover, the government has no vested interest in the outcome of small patent claims, making them an ideal host.
Conclusion

We believe that the tools and techniques of Online Dispute Resolution would be of enormous assistance in streamlining the patent redress process.  These approaches have been refined extensively in the private and public sectors over the past decade, and they would help to maximize the benefit that could be generated by a small claims process for patent claims.  We urge the USPTO to explore the ODR field through resources like the National Center for Technology and Dispute Resolution at UMass-Amherst (odr.info) and to convene dialogues with ODR thought leaders.  Such interactions will greatly assist in the development of a small claims process for patent cases that best meets the needs of all participants.
About Modria

Modria (www.modria.com) is an online dispute resolution services and technology company based in Silicon Valley.  Modria’s management team has led the online dispute resolution (ODR) field since its inception.   A spin-off from eBay and PayPal, Modria holds a perpetual license to patented technology used by eBay and PayPal to resolve more than 60 million disputes a year.  Modria has now adapted this patented technology to be applicable to disputes outside of eCommerce.  

Modria's unique ODR platforms are a “fairness engine” providing the most advanced online resolution tools currently available. Organizations world-wide use Modria's software to resolve issues quickly and fairly – saving costs, improving access to justice, and ensuring fair outcomes. 
Modria’s core platform, the Resolution Center, offers best-in-class user experience, design, security and stability. These platforms are based on proven code, which has already scaled to handle large case volumes. Modria's aim is to change the way the world resolves disputes and to lead the development of the online justice systems for the 21st century.

To learn more, please contact Colin Rule, Modria’s CEO, at crule@modria.com.
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